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COMPTROLLER GENERAL OF THE UNITED STATES

WASHINGTO!L

B-90113 APR 30 1940

Federal Security Administrator,
Federal Security Agency. ¢
Sir:
I have your letter of March 12, 1940, as follows:

"your decision is respectfully requested as to whether or
not the dual compensation act of Way 10, 1916 (32 stat. 120), as
amended by act of August 29, 1816 (39 Stat. 582), is for avplica-
tion in the case of Or. Charles 8. Johnson, who is at present in
the empnloy of the Department of Labor and of the Federal Securlty
Azency.

"pp. Johnson was aospointed on December 29, 1932, a Zfenlor
mducationist, P-5, in the U. g, Office of nducation, withk head-
gquarters atb Nashville, Tennessee, at a salary of 32,300 per annum
fopr half-time service, based on the rate of 44,600 per annum for
full: time. This aopointment 1s 1imited to the “tudy of Higher
Education for Hegroes authorized by the Act of Hay 10, 1939 (33
stat. 685), under the provisions of which sct he was eppointed.

' de entered on duty on January 2, 1940.
¥

"Tt now develops that Dr. Johnson also has been made a member
of the Railroad VYarrier lndustry Committee of the Wage and bour
Division of the Department of Labor, under authority of the Fair
Labor Standards Act of 1938 (52 Stat. 1060). The Department of
Labor sdvises that Dr. Johnson is belng paid $15.00 per diem, when
actually employed, and that he receives also #5.00 per diem in lieu
of subsistence, plus traveling expenses. He is on call by the
Chairmen of the Committee or by the Administrator of the Wage and
Hour Uivision. He will prorably serve until the Committee 1s dils-
charged. The first meeting began February 12 1in washington and is
still in progress.

"vour attention is called to section 5(bJ) of the Failr Labor
gstandards Act, sSupra, unier which the members of the Railroad Carrier
Industry commitTes are apnpointed, which section contains this pro-
vigion:

tian industry committee shall be sppointed by the Adminls-

trator without regzrd to any other provisions of law regarding
the appointment and compensatlion of employees of the United States.!
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"Does that provision exempt members of the Industry Committee
from the vrovisions of the dual-compensation statutes? ‘

"Tn 15 Comp. fen. 751, in connection with the consideration
of the question of dual compensation, it was stated that '1l either
or voth of the employments 1s on a ver-annum basis, the dual-compensa-
tion statute i1s avplicable,! and in 16 Comp. Ten. 249, it was stated
that that decision 'is not to be regarded as holding that the said
act of 1916 precludes a person employed in a part-time position on
an annual basis from recelving cospensation fixed by contract or
agreement on a fee basls under a separate and distinct emnloyment.'
However, 1t is not clear whether Dr. Johnson's employment in tne
Wage and Hour Division of the Departmsnt of Labor falls within the
latter category."

Section 6 of the act of May 10, 1916, 39 Stat. 120, as amended
by the act of August 29, 1916, 395 Stat. 582, provides in pertinent

vartv:
"That unless otherwise specially authorized by law, no money
appropriated by this or any other Act shall be available for pay-

ment to any person receiving more than one salary when the com-
bined smount of salid salaries exceeds the sum of {2,000 per annum

YT T § ]
K ’4\"

The term "salary" as used in this statute includes per diem
compensation such as that received by Dr. Johnson as & member of
the Rallroad Carrier Industry Committee. See decision of April 6,
1939, 18 Comp. Ten. 768. sccordingly, the rule stated in 16 Comp.
Gen. 909, cited in your letter, 1ls not applicable in this case.
This does not necessarily mean, however, thet his appointment as a
member of said committee while employed in the United States Office
of ZFducation on & part-time basis at a salary of $2,300 per annum
constituted a violation of the above-guoted dual compensation act,
for section 5{b} of the act of June 25, 1838, 52 Stat. 1062, pro-

vides that members of an industry committee shall be appointed
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"without regard to any other provisions of law regarding the appoint-

ment and compensation of employees of the Unilted States,"” and it

seems clear that the dual compensation act of Hiay 10, 1916, as

smended, is a law "regarding the ¥* i % compensation of employees of

the United States." Ilence, unless 1t can be made to sappear that

section 5(b), when considered in the light of the other provisions

of the same statute and other statutes in para materia, was in-

tended by the Congress to be understood or construed In a narrow
and restricted sense and as not including a dual compensation
statute such as the one here involved, the conclusion 1s required
that Dr. Johnson's appointment as a member of the Rallroad Carrier
Industry Commlittee properly could be made without regard to sald

dual compeﬁsation act.

Section 5(b) i1s not the only provision of the act of June 25,
1938, supra, relating to the employment of personnel. It 1s pro-
vided in section 4(b) thereof that:

"The Administrator may, subject to the civil-service laws,
appoint such employees as he deems necessary to carry out his

runctions and duties under this Act and shall fix thelr compensa-

tion in accordance with the Classification Act of 1923, as amended
s Y3\

w

If the Congress had intended by the terms of section 5(b) merely

to remove the restrictions thus imposed by section 4(b) so as

to permit the appolntment of members of an Iindustry committee with-
out regard to civil-service laws and the Classification Act of

1923, it is reasonable to presume that language would have been
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emnloyed similar to that used in comparable provisions of other
statutes. For instance, it is provided in section 501(c) of the
act of June 26, 1936, 49 Stat. 1964, that:

"The Federal Alcohol Administration 1ls zsuthorized, Without
regard to the civil-service laws, to appolnt such attorneys and

experts, and, cubject to the civil-service laws, to appoint such
other officers and empioyees, as 1t deems necessary to carry out
its pvowers and dutles; % 3 %" (Underlining supplied.)

See, also, the act of January 22, 1936, 49 3tat. 1098, and section
4(a) of the act of September 1, 1937, 50 Stat. 88%9. Numerous other
similer provisions may be found in the statutes.

Instead of employing such restricted language in section 5(b)
of the statute here under consideration there was adopted the
broad and inclusive provision that the apvointment of ﬁembers of an
industry committee shall be made "without regard to any other

orovisions of law regarding the appointment and compensation of

employees of the United States." (Underlining supplied.) In view
of this fact and of the unusual character of the service for whlch
the appointments referred to were to be made, the conclusion appears
warranted that there was no intention that‘the language used should
be understood or construed in a narrow and limited sense.
Accordingly, I have to advise that the language of section
5({b) of the act of June 25, 1938, supra, 1s sufficiently broad and
comnrehensive to include dual compensation statutes and that the

employment of Dr. Johnson as a member of the Rallroad Carrier

Industry Committee without regard to the provisions of the act of

" May 10, 1916, as amended, was suthorized.

Respectfully,

‘:\ Approved For Release 2002/05/08 : C}A:RDRSE-P0834R000500056160-3

Acting Com%troller General
of the United States.
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